Stichler: Commonwealth May Involuntarily Administer Antipsychotic Medicatio

Commonwealth May Involuntarily Administer Antipsychotic Medication to
Inmates to Render Them Competent to Participate in Post Conviction Relief Act
Proceedings: Commonwealth v. Sam
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The Pennsylvania Supreme Court held that the
Commonwealth may involuntarily administer antipsychotic medication to an inmate to render
him competent to choose whether to participate in post-conviction relief proceedings.
Commonwealth v. Sam, 952 A.2d 565 (2008).
In 1991, Appellee Thavrik Sam ("Sam") was convicted of three first-degree murder
counts and sentenced to death.' Sam appealed his convictions and sentence directly to the
Pennsylvania Supreme Court, which upheld both.2 Subsequently, a Post Conviction Relief Act
("PCRA") 3 petition was filed on Sam's behalf on January 16, 1997, in the Court of Common
Pleas of Philadelphia County.4

The petition alleged Sam was incompetent and requested

appointment of counsel to preserve Sam's rights.5 PCRA counsel was appointed by the court.6
Defense psychologist William Russell evaluated Sam and diagnosed paranoid
schizophrenia.
Commonwealth psychiatrist, John O'Brien, II, M.D., evaluated Sam and
diagnosed bipolar disorder.8 Despite different diagnoses, both agreed Sam was mentally
incompetent to participate in PCRA proceedings. 9 The Commonwealth, relying on the mental
health experts' conclusions, filed a Motion to Compel Psychiatric Medication.1o A hearing on

1.
Commonwealth v. Sam, 952 A.2d 568 (Pa. 2008). On July 2, 1991, Sam was convicted for killing
his mother-in-law, brother-in-law, and niece, and was sentenced to three consecutive death sentences. Sam, 952
A.2d at 568.
2.
Sam, 952 A.2d at 568.
3.
42 PA. CONS. STAT. §§ 9541-46 (West 2008). A "postconviction-relief proceeding" is defined as
"a state or federal procedure for a prisoner to request a court to vacate or correct a conviction or sentence." BLACK'S
LAW DICTIONARY 1204 (8th ed. 2004).
4.
Sam, 952 A.2d at 568. The petition was filed by Attorney Robert Dunham of the Center for Legal
Education, Advocacy and Defense Assistance ("CLEADA"), who was not retained by Sam or appointed by any
court to represent Sam. Id January 16, 1997, was the last date on which a PCRA petition could be filed by Sam.
Id at 568 n.2. The 1995 PCRA Amendments added a one-year time limit to file a first PCRA petition for those
whose convictions were final prior to the amendments. Id. at 568.
Id
5.
6.
Id Attorney Jules Epstein was appointed as PCRA counsel. Id.
Id "Paranoid schizophrenia" is defined as "a psychosis resembling paranoia but commonly
7.
displaying hallucinations, autism and dereistic thinking and often resulting in marked behavioral deterioration."
WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY, UNABRIDGED (1986).
8.
Sam, 952 A.2d at 568. Bipolar disorder is a brain disorder that causes unusual shifts in a person's
mood, energy, and ability to function, and which can have severe symptoms including hallucinations and delusions.
MELISSA SPEARING, NATIONAL INSTITUTE OF MENTAL HEALTH, NATIONAL INSTITUTES OF HEALTH, U.S.
DEPARTMENT OF HEALTH AND HUMAN SERVICES, BIPOLAR DISORDER (rev. Jan. 2007), available at

http://www.nimh.nih.gov/health/publications/bipolar-disorder/nimhbipolar.pdf.
Sam, 952 A.2d at 568.
9.
10.
Id The Commonwealth relied on Dr. Russell's report, which found that, without intervention to
loosen the delusions, it was unlikely Sam would disclose personal or pertinent information. Id. at 568-69. Dr.
Russell later testified that intervention could include treatment with medication. Id. at 569 n.4. The Commonwealth
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the motion was held and the PCRA court denied the Commonwealth's Motion to Compel
Psychiatric Medication."
In its opinion, the PCRA court analyzed the motion under the Sell v. United States12
decision of the United States Supreme Court.' 3 As required, the PCRA court first determined
Sam was not a danger to himself or others, and forced medication was not authorized on that
basis.14 Alternatively, the PCRA court analyzed the motion under the four-factor Sell test as an
optional basis for involuntary medication.' 5
The PCRA court determined that the
Commonwealth failed to meet the first, second, or fourth factors and, thus, was prohibited from
involuntarily medicating Sam to proceed with post-conviction relief.' 6 The Commonwealth
directly appealed the PCRA court's order to the Pennsylvania Supreme Court.' 7
The Pennsylvania Supreme Court issued a 4-2 decision." First, the court found the
Commonwealth did not have to satisfy the Sell conditions regarding involuntary administration
of drugs because it was not pursuing a result that was against Sam's interest. 19 However,
because both parties assumed the Sell test applied, for clarity, the majority analyzed those
conditions and found the Commonwealth met all four. 20 Additionally, the court concluded that
federal due process did not preclude the involuntary administration of medication when all four

also relied on Dr. O'Brien's report, which stated that Sam showed good response to medications in the past. Id. at
569. Dr. O'Brien opined that with appropriate psychiatric treatment, the likelihood that Sam's current grandiose
and paranoid symptoms would go into remission was excellent. Sam, 952 A.2d at 569.
The defense filed a
Memorandum of Law in Response to Motion to Compel Psychiatric Medication. Id. The defense subsequently
filed a Memorandum of Law Seeking Denial of Hearing on Forced Medication and, separately, requested
appointment of Attorney Epstein as Sam's next friend. Id at 569 n.5. A "next friend" is defined as "a person who
appears in a lawsuit to act for the benefit of an incompetent or minor plaintiff, but who is not a party to the lawsuit
and is not appointed as a guardian." BLACK'S LAW DICTIONARY 1070 (8th ed. 2004).

11.
Sam, 952 A.2d at 569, 571. The PCRA court also denied the request to appoint Attorney Epstein
as Sam's next friend. Id. at 571. There was no appeal of the decision denying appointment of Attorney Epstein as
Sam's next friend. Id.
12.
539 U.S. 166 (2003).
Sam, 952 A.2d at 571.
13.
14.
Id.
15.
Id. The PCRA court stated the Sell test required consideration of whether or not:
(1) an important governmental interest has been established; (2) the proposed treatment is
substantially likely to render Defendant competent and is substantially unlikely to have side
effects that may undermine the fairness of the proceedings; (3) alternative, less intrusive
treatments are unlikely to achieve the same results and taking account of less intrusive
alternatives, the treatment sought is necessary to further important governmental interests; and, (4)
the administration of the drugs is "medically appropriate" and therefore in Defendant's best
interest in view of his medical condition.
Id. at 571-72 (quoting PCRA Ct. Op. at 13).
16.
Sam, 952 A.2d. at 572-73. The PCRA court did not discuss the third factor. Id at 572.
17.
Id. at 573. Oral argument was heard in the instant case, as well as the companion case of
Commonwealth v. Watson, 952 A.2d 541 (Pa. 2008).
18.
Id. at 589.
19.
Id. at 574.
20.
Id. at 575, 583. The Pennsylvania Supreme Court stated the Sell factors that must be satisfied are:
(1) "important governmental interests are at stake"; and that administering the medication: (2)
will "significantly further those concomitant state interests"; (3) "is necessary to further those
interests," taking account of less intrusive alternatives; and (4) is "medically appropriate, i.e., in
the patient's best medical interest in light of his medical condition."
Id. at 573 (quoting Sell, 539 U.S. at 180-81).
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factors of the Sell test are satisfied. 21 Rejecting Sam's argument, the majority declared the
Pennsylvania Mental Health Procedures Act ("MHPA") 22 was only applicable to trial,
conviction, and sentence, and was therefore not applicable to the instant case.23 Lastly, the court
refused to recognize an inmate's privacy right to refuse medication absent clear and present
danger under article I, section 8 of the Pennsylvania Constitution. 24
Justice Castille delivered the opinion of the court.2 5 First, the court discussed the United
States Supreme Court's decision in Sell.26 The majority recognized that Sell expressed an
individual's constitutional interest in avoiding involuntary administration of antipsychotic
medication.27 Justice Castille reviewed the four conditions that the Government must satisfy
before involuntarily administering antipsychotic drugs to a mentally ill defendant facing serious
criminal charges.28 He cited the Sell Court's qualification that the four conditions do not always
apply when the government seeks to involuntarily medicate a defendant. 29 The majority
explained the "Sell caveat" was significant because the specific purpose for involuntary
medication affects the evidentiary showing required. 30 The court then differentiated Sell from
the instant case. 31 The majority noted Sell involved a trial which the defendant did not desire
and was, therefore, detrimental to his interests. 32 In contrast, PCRA relief is in Sam's interests
because it allows him to attack his conviction and sentence, stated the court.33 It is unnecessary
for the Commonwealth to meet the four Sell conditions, asserted Justice Castille, because the
Commonwealth was not seeking an end against Sam's interests in PCRA relief.34
As both parties assumed the Sell test applied, the court further analyzed the instant case
under that test as well.35 Regarding the first requirement of Sell that an important governmental
interest be at stake, the court agreed with the Commonwealth that there is a lasting societal

21.

Sam, 952 A.2d at 583.

22.

50 PA. STAT. ANN.

§§ 7101-7503 (West 2008).

23.
Sam, 952 A.2d at 584.
24.
Id. at 588.
25.
Id. at 567. Justice Castille's opinion was joined by Justices Saylor, Eakin, and McCaffery. Id. at
589. Justice Eakin authored a concurring opinion. Id. Justice Baer authored a dissenting opinion joined by Justice
Todd. Id. at 589, 594.
26.
Id at 573.
27.
Id "An individual has a 'significant' constitutionally protected 'liberty interest' in 'avoiding
unwanted administration of antipsychotic drugs."' Id. at 573 (quoting Sell, 539 U.S. at 178).
28.
Sam, 952 A.2d at 573.
29.
Id at 574.
30.
Id. The majority highlighted the Sell Court's emphasis on the conditions relating to an "interest in
rendering the defendant competent to stand trial." Id. at 574 (citing Sell, 539 U.S. at 181-82). Justice Castille noted
the Sell opinion's language that a court does not need to consider that purpose, i.e., to stand trial, if a different
purpose, such as an individual's dangerousness or where refusal puts the inmate's health gravely at risk, warrants
forced medication. Id. at 574 (citing Sell, 539 U.S. at 181-82).
31.
Id. at 574-75.
32.
Id. at 574.
33.
Sam, 952 A.2d at 574-75. The Court stated that "[t]he PCRA serves an important substantive,
and failsafe, purpose exclusively for the benefit of convicted criminals-it exists to allow for vindication of persons
who are actually innocent, or, if not innocent, at least have a colorable claim to a lesser sentence or conviction, or a
claim to a new trial." Id
34.
Id. at 575.
35.
Id. at 576.
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interest in finality of criminal judgments.36 Justice Castille stressed that this finality interest was
reflected in the PCRA, which narrowed the grounds upon which an inmate could collaterally
attack37 his conviction and sentence, and allowed for timely processing of collateral petitions.38
Finality, declared the majority, was being frustrated because the judgment and sentence had not
been executed.39
Additionally, the Court reiterated that defendants are not required to pursue PCRA relief
and that no decision is required behind a failure to pursue PCRA relief, much less a knowing,
voluntary, or even competent decision. 40 Justice Castille reasoned that the PCRA exists
exclusively for the benefit of criminal defendants.41 Therefore, the interest at stake is both Sam's
interest in relief as well as the strong societal interest in finality, contended the court.42 Finding
the first Sell factor satisfied, the majority held that the PCRA court erred in its determination. 43
The court next examined, under the second factor of the Sell test, whether involuntary
administration of antipsychotic drugs would significantly further the dual interests involved.44
The majority explained this required a showing, to a degree of substantial probability, that
medication would make Sam competent and would not cause adverse reactions that would
prevent Sam from exercising his right to assist counsel.45
The majority agreed with the Commonwealth that the Fourth Circuit's decision in United
States v. Evans46 was unpersuasive in requiring specification of particular medications and dose
ranges. 47 Sell only requires substantial likelihoods and, therefore, the PCRA court erred in
determining that the Commonwealth must provide "concrete details" of the medication treatment
plan. 48 Further, the Court held that the PCRA court wrongly determined there was insufficient
evidence that medication would be substantially likely to make Sam competent. 49 Justice
Castille pointed to Dr. O'Brien's opinion testimony that indicated Sam would positively respond
to antipsychotic medication.50
The third factor of the Sell test requires a showing that involuntary administration of
antipsychotic medication is necessary to achieve the government's interests, and a determination
of whether any less intrusive alternative could achieve substantially the same results.5 ' Justice
Castille noted that the Commonwealth and Sam's counsel both agreed that Sam was incompetent

36.
Id. "There is absolutely no doubt that there is an enduring societal interest in the finality of
criminal proceedings." Id.
37.
A "collateral attack" is defined as "an attack on a judgment in a proceeding other than a direct
appeal". BLACK'S LAW DICTIONARY 278 (8th ed. 2004).

38 Sam, 952 A.2d at 577.
Id.
39.
40.
Id. at 578. "Nothing in the PCRA requires that the failure to avail oneself of a state court
collateral attack be knowing and voluntary, or even that the failure be the result of a competent decision." Id.
41.
Id. "It exists exclusively to benefit criminal defendants, allowing them a second chance to undo a
judgment, a chance not afforded to civil litigants ... ." Id.
42.
Id. at 578-79.
43.
Sam, 952 A.2d at 579.
Id.
44.
Id.
45.
46.
404 F.3d 227 (4th Cir. 2005).
47.
Sam, 952 A.2d at 580 (citing Evans, 404 F.3d at 241).
48.
Id. at 580-81.
49.
Id. at 581.
Id.
50.
Id.
51.
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52

to participate in PCRA proceedings.
The majority observed the examining psychiatrist's
uncontradicted testimony which provided that: (1) Sam's symptoms would not improve without
treatment; (2) administration of antipsychotic medication is the least intrusive means of treating
him; and (3) involuntary administration would only be necessary if Sam refused orally
medicating.53 Based primarily on that testimony, the court found that involuntary medication
was necessary to restore Sam's competence. 54
The medical appropriateness of administering antipsychotic medication was the last
factor considered under the Sell test.5 5 The majority explained that a treatment is medically
appropriate if it is in Sam's best medical interest in light of his condition and with deference
given to opinions of medical professionals. 56 Justice Castille again referenced the examining
psychiatrist's testimony that treating Sam with antipsychotic drugs was in his best medical
interest. Puzzled by the PCRA court's determination that Sam was not a danger to himself or
others, the court explained that the dangerousness test was distinct from the Sell test.' The
majority rejected the PCRA court's conclusion and held that the Sell test's fourth prong was
satisfied because the administration of antipsychotic medication to Sam was medically

appropriate. 59
Based on their Sell test analysis, the majority declared that because all four prongs were
satisfied, federal due process would not be violated by involuntary medication of an incompetent
inmate to participate in PCRA proceedings. 60
Next, the Court discussed Sam's arguments that the MHPA prohibited involuntary
medication to make an inmate competent for post-sentence proceedings. 6 1 The purpose of the
MHPA is to provide a framework for assuring that adequate treatment is available to mentally ill
persons.62 The court, relying on its decision in Commonwealth v. Jermyn, 3 concluded that the
MHPA does not apply to a case beyond the sentencing stage. 64 Justice Castille declared that it
was insensible to apply a statute regarding a defendant's incompetence to proceed on criminal
charges to the instant case involving an individual's competence during post-conviction relief,
particularly in light of the MHPA's purpose. 65 Therefore, the court determined that the MHPA
did not bar involuntary medication of an incompetent inmate to determine whether he wished to
pursue PCRA relief.66
Lastly, the Court addressed the argument that involuntary administration of antipsychotic
medication is a per se violation of Sam's constitutional right to privacy under article I, section 8,

52.
53.
54.
55.
56.
57.
58.
59.
60.
61.
62.
63.
64.
65.
66.

Sam, 952 A.2d at 582.
Id. at 581.
Id. at 582.
Id.
Id.
Sam, 952 A.2d at 582.
Id. at 583.
Id.
Id.
Id.
Sam, 952 A.2d at 584 (quoting Zane v. Friends Hosp., 836 A.2d 25, 33 (Pa. 2003)).
652 A.2d 821 (Pa. 1995)
Sam, 952 A.2d at 584 (quoting Jermyn, 652 A.2d at 823).
Id. at 584-85.
Id. at 585.
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of the Pennsylvania Constitution.67 The majority noted that Commonwealth v. EdmundS68
requires a four-part analysis of claims that state constitutional doctrine should depart from the
applicable federal standard.69
Justice Castille realized that the court had historically found greater protections under
article I, section 8, but he was not persuaded that the plain text of article I, section 8, should be
expanded to recognize an inmate's state constitutional right to refuse medication absent a clear
and present danger. 70 The majority rejected the extra-jurisdictional decisions cited by Sam's
counsel and declared that those cases were easily distinguishable from the instant case. ' Justice
Castille stated that article I, section 8 does not explicitly protect individuals from unreasonable
invasions of privacy. 72 Finally, the court rejected the argument that Sam's continued detention
made resolution of his case unnecessary as a matter of policy. 73 The previously asserted dual
interests in finality and Sam's pursuance of relief were sufficiently important to override the
policy argument advanced by Sam.74
Reversal of the PCRA court's denial of the Commonwealth's Motion to Compel
Psychiatric Medication was ordered. 5
The Court directed the PCRA court to order
administration of antipsychotic medication for Sam to render him competent. 76 If Sam was
rendered competent, the PCRA court was to determine: (1) if Sam wished to proceed with the
PCRA petition filed on his behalf; and, if so, (2) whether Sam can assist counsel in the PCRA
proceedings.7 7 If Sam remains incompetent, the PCRA court was ordered to determine whether
the PCRA petition should be dismissed, assuming a suitable third party cannot be appointed as
Sam's next friend.
Justice Eakin concurred with the majority. 7 9 He stated his concern that the PCRA court
properly heard Sam's PCRA petition, noting there are preliminary steps required to establish
standing, which were not met.80 Justice Eakin expressed that the PCRA court should have

67.
Id.
586 A.2d 887 (Pa. 1991).
68.
69.
Sam, 952 A.2d at 585. Edmunds requires an analysis of: "(1) the text of the provision of the
Pennsylvania Constitution; (2) the history of the provision, including the case law of this Commonwealth; (3)
relevant caselaw from other jurisdictions; and (4) policy considerations." Id. (quoting Edmunds, 586 A.2d at 895).
70.
Id. at 586-87.
71.
Id. at 587.
72.
Id. at 587-88.
73.
Id. at 588.
74.
Sam, 952 A.2d at 588.
Id.
75.
Id.
76.
Id.
77.
Id. at 588-89. Subsequent to this decision, Sam filed an Application for Stay Pending Filing of
78.
(and Decision on) Petition for Writ of Certiorari. Commonwealth v. Sam, 961 A.2d 1227 (Pa. 2008). The
Pennsylvania Supreme Court denied the request for a stay of the July 22, 2008 order, but granted alternative relief in
that the Court of Common Pleas of Philadelphia County was ordered to provide the record to the Pennsylvania
Supreme Court. Id. The record was to be remanded on February 25, 2009, unless Sam filed a jurisdictional
statement or writ of certiorari to the United States Supreme Court. Id. Sam was not to be involuntarily medicated
until the record was remanded. Id. On December 15, 2008, Sam filed a Petition for Writ of Certiorari with the
United States Supreme Court. Sam, 952 A.2d 565 (Pa. 2008), petition for cert.filed, (U.S. Dec. 15, 2008) (No. 088246).
79.
Sam, 952 A.2d at 589 (Eakin, J., concurring).
80.
Id. Justice Eakin noted that Attorney Dunham, who filed the PCRA petition, was not retained by
Sam nor appointed by any court to represent Sam. Id There is no indication Dunham was considered Sam's next
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required the defense to prove that Sam cannot be made competent to make his own decisions
prior to litigating the petition.8 1 However, because that was not argued, he joined the majority
opinion.82
Justice Baer authored the dissenting opinion.83 The dissent concluded that no proper
party pursued the PCRA petition and the petition should be dismissed. 84 The minority refused to
participate in what it referred to as the "legal fiction" created by implying Sam was a party to this
action and determined that the PCRA court should have dismissed the petition for lack of a
moving party.85 However, the dissent recognized the problems involved in dismissing the PCRA
petition, acknowledging that while dismissal maintains the Court's integrity, it also thwarts
Sam's rights to PCRA relief.86
Additionally, the dissent addressed the majority's Sell analysis, starting with a review of
Sell itself.87 The minority noted that the Sell Court defined a test to follow to allow the
government to involuntarily medicate an inmate outside the previously approved exceptions
involving danger to self or others.88 According to Justice Baer, the Sell Court further posited that
an inmate's liberty interest could only be overcome by an essential or overriding state interest. 89
Finding a lack of a sufficiently important governmental interest, the dissent confined itself to that
Sell requirement. 90
The dissent reasoned that the government's interest in protecting the public is much less
important here than it was in Sell, as Sam had already been tried, convicted, and sentenced to
incarceration for the rest of his life without the possibility of parole. 9 1 Additionally, the minority
noted that the government had already met its burden of proof for conviction and sentencing, and
so the risk of the loss of evidence lies with Sam in regards to his right to PCRA relief.92
Justice Baer rejected the majority's finding of dual interests, finding both justifications
disguised the real purpose - the Commonwealth's desire to put Sam to death. 93 The dissent
stressed that Sam has as much of an interest in avoiding forced medication as he has in pursuing
collateral relief.94
The dissent also dismissed the Majority's attempt to create a broad chasm for
governmental intrusion on the individual's liberty interest through the "Sell caveat."95 Justice
Baer emphasized that the "Sell caveat" merely stated the current rule for involuntary medication
friend and Attorney Epstein's request to be Sam's next friend was denied. Id The PCRA petition appears to have
been filed without Sam's authorization. Id.
81.
Id
82.
Id
83.
Id (Baer, J., dissenting).
84.
Sam, 952 A.2d at 589 (Baer, J., dissenting).
85.
Id at 590.
86.
Id "[T]he jurisdictional time-bar ... would presumably preclude any claim not cognizable under
the timeliness exceptions, substantially reducing Sam's available avenues for PCRA relief." Id.
87.
Id at 590-91.
88.
Id at 591.
89.
Sam, 952 A.2d at 591 (Baer, J., dissenting). The High Court acknowledged and reiterated that it
had "recognized that an individual has a significant constitutionally protected liberty interest in avoiding the
unwanted administration of antipsychotic drugs." Id (quoting Sell, 539 U.S. at 178).
90.
Id
91.
Id at 592.
92.
Id
Id
93.
94.
Sam, 952 A.2d at 592-93 (Baer, J., dissenting).
95.
Id at 593.
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when an inmate is a danger to themself or others. 96 The Supreme Court's standard for
involuntary medication in situations of dangerousness or grave risk to health is well established,
stated the minority. 97 Therefore, the dissent asserted, forced medication is not appropriate for
any purpose related to the individual's own interest.98
Justice Baer finished by objecting to the Majority's method of deriving the grave health
risk exception from Sam's pursuit of collateral relief.99 The dissent explained that any exception
to applying the Sell test must be constrained to either the danger to self or others, or grave health
risk exceptions defined by the Supreme Court. 00
The dissent concluded that it would have remanded the case, directing the PCRA court to
dismiss the petition with direction that involuntary medication of Sam is unconstitutional.'o'
The rights of inmates regarding involuntary administration of medication were addressed
02
by the United States Supreme Court in Washington v. Harper.1
Harper, an inmate with a
history of violence when not on antipsychotic medication, was involuntarily medicated pursuant
to a Washington Department of Corrections policy.' 0 3 Harper filed a suit challenging the policy
Amendment.104
of
the
Fourteenth
Process
Clause
under
the
Due
The United States Supreme Court first noted that Harper had a considerable liberty interest in
preventing involuntary medication under the Due Process Clause. 105 The Court reviewed an inmate's
rights regarding involuntary medication from the perspective of the inmate's incarceration and
penological needs.106 When an inmate's mental illness is the cause of his dangerousness, the

Id.
96.
Id.
97.
98.
Id.
99.
Sam, 952 A.2d at593 (Baer, J., dissenting). "I thus, cannot join the judicial sleight of hand of
equating Sam's pursuit of collateral relief with the grave health risk exception created by the Court when the two are
qualitatively distinct." Id.
Id at 593-94.
100.
Id at 594.
101.
102.
494 U.S. 210, 212 (1990). Harper had been assigned to the Washington Department of
Corrections Special Offender Center ("SOC") and was involuntarily medicated pursuant to SOC policy multiple
times. Harper,494 U.S. 210, 214, 217, 218 n.6 (1990).
103.
Id at 213. Washington Department of Corrections SOC Policy 600.30 provided that:
First, if a psychiatrist determines that an inmate should be treated with antipsychotic drugs but the
inmate does not consent, the inmate may be subjected to involuntary treatment with the drugs only
if he (1) suffers from a "mental disorder" and (2) is "gravely disabled" or poses a "likelihood of
serious harm" to himself, others, or their property. Only a psychiatrist may order or approve the
medication. Second, an inmate who refuses to take the medication voluntarily is entitled to a
hearing before a special committee consisting of a psychiatrist, a psychologist, and the Associate
Superintendent of the Center, none of whom may be, at the time of the hearing, involved in the
inmate's treatment or diagnosis. If the committee determines by a majority vote that the inmate
suffers from a mental disorder and is gravely disabled or dangerous, the inmate may be medicated
against his will, provided the psychiatrist is in the majority.
Id at 215.
104.
Id at 217. Harper also claimed Equal Protection and Free Speech Clause violations under the
Federal and Washington Constitutions. Id. The lower court did not address these violations and they were not
before the Court. Id. at 218 n.5.
105.
Id. at 221-22. The Washington Department of Corrections policy, itself, also provided Harper
with a right to be free from capricious medication with antipsychotic drugs. Id. at 221.
106.
Id. at 222-25. It is both legitimate and necessary to consider "the State's interests in prison safety
and security." Id. at 223. The correct standard when reviewing a potentially infringing prison regulation is whether
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government's interest in safety includes providing medical treatment for that illness, concluded the
majority.10' The Court also found the SOC policy was rationally related to its objectives and was solely
used to determine medication of mentally ill inmates who are gravely disabled or are a danger to
themselves or others.10s Based on the necessities of prison administration, the Due Process Clause
permitted involuntary medication of a mentally ill inmate if he was a danger to himself or others and
medication was medically appropriate, stated the Court. 109
The United States Supreme Court further discussed the rights of individuals, specifically
pretrial detainees, regarding involuntary administration of medication in Riggins v. Nevada110
Riggins was a pretrial detainee, voluntarily medicating with antipsychotic medication prior to
trial."' After he was found competent to stand trial, Riggins moved to suspend medication,
arguing that its effect on his mental state would deny him due process and that he had a right to
show his true mental state at trial.1 12 The trial court denied the motion, Riggins was convicted,
and on appeal the Nevada Supreme Court affirmed his conviction and sentence." 3
The United States Supreme Court stated that, under Harper,involuntary medication of an
inmate is not allowed without a determination of a prevailing justification and that medication is
in the inmate's medical interest.114 Once Riggins moved to stop medication, the state was
required to establish the justification and medical appropriateness of that treatment.'" 5 The Court
declared that due process would have been satisfied if the lower court found the medication was
appropriate and indispensable to safety, taking into account less intrusive alternatives.11 6
Additionally, medication may have been validated if judgment of Riggins guilt or innocence was
not available without less intrusive means.' 1 7
The majority held that the state did not did not show medication was medically
appropriate and did not consider less intrusive alternatives.' 18 Therefore, because the trial court
did not make the appropriate showing and allowed continued medication, the Court found it very
likely that Riggins's Constitutional trial rights were violated.' 19
The Pennsylvania Supreme Court has addressed the Riggins requirements in both
Commonwealth v. O'Donnell 20 and Commonwealth v. Hughes.121 O'Donnell was a pretrial
detainee who alleged that she was "drugged" during trial and that the trial court's finding
regarding her competency was defective.122 The court distinguished this case from Riggins by
it is "reasonably related to legitimate penological interests." Id. at 223. This standard applies even when the
infringed right is a fundamental one. Id.
107.
Harper,494 U.S. at 225-26.
108.
Id. at 226.
109.
Id at 227.
504 U.S. 127 (1992).
110.
111.
Riggins, 504 U.S. at 129-30.
112.
Id at 130.
113.
Id. at 13 1-32. At trial, Riggins offered an insanity defense and testified. Id. at 131. Riggins was
found guilty of murder with a deadly weapon and robbery with a deadly weapon and was sentenced to death. Id.
114.
Id. at 135.
115.
Id.
116.
Riggins, 504 U.S. at 135.
117.
Id
118.
Id. at 136.
119.
Id. at 137-38.
120.
740 A.2d 198 (Pa. 1999).
121.
865 A.2d 761 (Pa. 2004).
122.
O'Donnell, 740 A.2d at 209.
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finding O'Donnell had not offered any evidence that the medication was involuntarily

administered.123
Hughes was also a pretrial detainee who alleged he was involuntarily medicated during
trial in violation of due process.124 Like O'Donnell, the Pennsylvania Supreme Court discussed
the requirements of Riggins, but ultimately distinguished the Hughes case on the basis that the
antipsychotic medication was voluntarily administered.125
Following in the footsteps of Harper and Riggins, the United States Supreme Court
addressed the ability of the government to medicate a person involuntarily to render them
competent to stand trial in Sell.126 Sell was indicted for health care fraud and attempted
murder.127 A Federal Magistrate Judge issued an order to involuntarily medicate Sell based on a
finding that Sell was a danger to himself and others and that medication was the only way to
make Sell competent to stand trial. 12 8 Sell appealed to the United States District Court for the
Eastern District of Missouri, which reversed the finding that Sell posed danger to himself and
others, but affirmed the holding that involuntary medication to make Sell competent to stand trial
was warranted.129 Both Sell and the Government appealed, and the Court of Appeals for the
Eighth Circuit affirmed the district court's decision.' 30
The United States Supreme Court recognized that under the framework of Harper and
Riggins, the Constitution allows the government to involuntarily medicate a mentally ill
defendant to render them competent to stand trial if the treatment: was medically appropriate;
was substantially unlikely to have side effects that could undercut the trial's fairness; and,
considering less intrusive alternatives, was necessary to further important governmental
interests. 13 1
The Court stated that this standard would allow involuntary medication exclusively for
trial competence in some instances, which it expected to be rare.' 32 The decision then set forth
the four factors that must be met in order for the government to forcefully medicate a person to
stand trial. 33 First, a court must find that important government interests are at stake, such as
the government's interest in bringing to trial an individual accused of a serious crime. 134 The
essential human compulsion for security requires protection through criminal justice procedures,
stated the Court.135 However, the majority indicated that courts must evaluate each case
individually because special circumstances may weaken the government's interest, such as a
lengthy confinement.136 For instance, the Court observed that a lengthy confinement would

123.
124.
125.
126.
127.
128.
129.
130.
131.
132.
133.
134.
135.
136.

https://ddc.duq.edu/dclj/vol1/iss1/4

Id at 210.
Hughes, 865 A.2d at 782.
Id at 783.
Sell, 539 U.S. at 166.
Id.at 170.
Id.at 173.
Id. at 173-74.
Id. at 174.
Sell, 539 U.S. at 177-79.
Id. at 180.
Id. at 180-81.
Id. at 180.
Id.
Sell, 539 U.S. at 180.
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reduce the risk of the defendant going free without punishment.137 In addition, the majority
noted, the government has a related interest in assuring a defendant a fair trial. 38 Second, the
Court required a determination that involuntary medication will significantly further the
government's interests. 139 That is, there must be a finding that medication is significantly likely
to make the defendant competent to stand trial and significantly improbable to have adverse
reactions that would not permit a fair trial, insisted the majority. 140 Third, the Court established
the necessity for a determination that involuntary medication is required to further the
government interests and that less intrusive alternatives are not likely to accomplish the same
goals.141 Finally, the majority concluded that there must be a determination that involuntary
medication is medically appropriate.14 2
The Court stated that whether to allow involuntary medication for trial competence
purposes is not needed if a different purpose is the objective, such as danger to self or others or
where refusal constitutes a grave health risk, as previously allowed in Harper.143 The majority
pointed out that it is often reasonable to evaluate those alternative options before turning to a
determination of medication for trial competence.144 For instance, the Court noted that the
determination of dangerousness is usually a more objective standard. 14 5 Additionally, the
majority remarked, if medication based on dangerousness or grave health risk is not viable, the
court's decision in that regard will enlighten and shape the decision regarding trial
competence.146 The Court believed that prior to ordering involuntary medication, a court should
establish that the government first moved under the alternative options prior to using trial
competence as the basis.147
The Pennsylvania Supreme Court had not previously ruled on the applicability of Sell in
pretrial, trial, or post-trial settings in the Commonwealth prior to Sam. Their opinion regarding
the Sell standards, as well as to the other issues presented, represents a departure from traditional
case resolution principles and a significant relaxation of standards used to determine forced
medication of inmates.
First, the Pennsylvania Supreme Court has consistently refused to resolve debatable
constitutional issues in the context of claims that may be resolved on alternative grounds.148 In
this instance, the court chose to decide the case based on the previously undecided issue of
whether the Commonwealth may forcibly medicate an inmate for PCRA relief, rather than based
on well-established principles of jurisdiction. 149

137.
Id. The possibility of future detention or present incarceration for a significant length of time
weakens, but does destabilize completely, the need to prosecute the offender. Id.
138.
Id.
139.
Id. at 181.
140.
Id.
141.
Sell, 539 U.S. at 181.
142.
d.
143.
Id.at 181-82.
144.
Id.at 182.
145.
Id. For example, medical experts may more easily opine the appropriateness of medication and
potential side effects than weigh legal implications regarding trial equality and competence. Id.
146.
Sell, 539 U.S. at 183.
147.
Id.
148.
Hughes, 865 A.2d at 783 n.24.
149.
Sam, 952 A.2d at 588-89.
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A fundamental pre-condition to an action is that the person bringing the action has the
right to bring it, which impliedly requires that that person is a legal party which the law
recognizes as competent. 1o It is clear that at the time the PCRA petition was filed, there was no
legal party that could proceed with the petition. This is so because Sam was incompetent, no
next friend was available, and a CLEADA attorney who was not retained by Sam nor appointed
by any court to represent him filed the petition.' 51 The majority recognized this and decided to
allow the litigation to go forward nonetheless,1 52 when the proper route would have been
dismissal for lack of jurisdiction. Although Sam would lose his right to PCRA relief, he would
still have had PCRA review available based on any timeliness exceptions, review of competency
to be executed, and federal habeas corpus review.'53
At least in this regard, the court seems to have determined that the government's interest
in finality was not sufficiently important to override other considerations. In its opinion, the
court repeatedly referred to the manner in which a delay of proceedings upsets finality, 154 but as
to this issue chose the route of forced medication,' 5 5 which will prolong the case, perhaps
indefinitely, rather than opt for immediate dismissal of the petition.
One likely consequence of this decision is an increase of unauthorized filings on behalf of
incompetent inmates, especially those on death row, by CLEADA or organizations that are
opposed to the death penalty. While their intentions may be noble, proper steps must be taken so
that unauthorized filings do not corrupt the integrity of the courts.156 However, because an
unauthorized filing was permitted by the court in this case, future courts will be forced either to
allow similar filings or to distinguish each case on its facts.
Second, while the court properly looked to other purposes before deciding the case based
on the Sell requirements,157 the decision unjustifiably expanded the "Sell caveat". The caveat
stated that the Sell standards do not apply to cases where medication is "warranted for a different
purpose, such as the purposes set out in Harper related to the individual's dangerousness, or
purposes related to the individual's own interests where refusal to take drugs puts his health
gravely at risk." 5 8
While the idiom "such as" does not limit the court to the enumerated exceptions, the
better interpretation would have been to limit the caveat to those exceptions, rather than finding
an implied exception if there is any benefit at all, medical or otherwise, to the inmate.1 59 Instead,
the court directly compared the situation where a "refusal to take drugs puts [the defendant's]
health gravely at risk" to that where "a refusal or disinclination to take medication will

150.
Thompson v. Peck, 181 A. 597, 598 (Pa. 1935).
151.
Sam, 952 A.2d at 568, 571, 578.
152.
Id. at 577-79. The court itself noted that, "[T]he proper outcome of the proceeding below is not
holding the unauthorized PCRA petition ... in stasis." Id. at 579. "Rather, the proper result is, assuming a suitable
next friend cannot be found, to dismiss a filing that was never authorized by appellee or pursued by a person with
next-friend standing." Id Instead, the court commended the Commonwealth for not pursuing dismissal of the
petition. Id
153.
Id. at 578. If Sam regains competency, while the court has preserved Sam's PCRA review, they
have effectively removed any need for review of competency to be executed.
154.
Id. at 575-78.
155.
Id. at 588.
156.
Sam, 952 A.2d at 589 (Eakin, J., concurring).
157.
Id. at 574-75.
158.
Sell, 539 U.S. at 181-82.
159.
Sam, 952 A.2d at 574-75.
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compromise appellee's ability to collaterally attack his judgment" and found them similar
enough to expand the exception to include the latter.1 60 While the act of refusal is similar in both
cases, the consequences in each are insufficiently analogous and this comparison is simply
untenable. Involuntary medication should not have been authorized under the "Sell caveat"
unless Sam was a danger to himself or others or if refusal constituted a grave health risk to Sam.
Since neither of those situations were present, the court should not have expanded the exception
and allowed medication based on the "Sell caveat".
Future decisions are likely to be influenced by this court's expansion of the "Sell caveat"
to include an exception when medication may, medically or otherwise, be related to any interest
of the inmate. Should the Commonwealth want to forcibly medicate these inmates, this
additional broad exception makes the likelihood of success much greater than it was pre-Sam.
The Commonwealth now only has to find any benefit to the inmate, medical or otherwise, to
show that the reason for medication is not against the inmate's interests. At times other than at
trial or sentencing, it would be virtually impossible to not find some interest, however slight, that
would benefit the prisoner. This is a classic example of the proverbial "slippery slope"; where
does the line lay in deciding whether or not to forcibly medicate an inmate?
Finally, although it determined a Sell analysis was not required, the court decided to
resolve the issue under Sell because both parties believed that analysis was correct.' 6 1 As the
Sell court emphasized, the factors apply only when determining if medication is proper to render
a defendant competent to stand trial.162 Because a significant liberty interest is involved, the Sell
factors were to be applied only if the defendant does not meet the dangerousness or grave health
risk tests. 163 One factor the government must satisfy is an important interest sufficient to
overcome the individual's interest in avoiding forced medication.164 The Sell court also noted
that the instances in which forced medication for trial competence purposes may be rare.165
In Sell, the government interest in bringing him to trial reflected the essential human need
to be safe.166 If not medicated for trial, it was possible that Sell could avoid punishment
altogether.167 That was not the instance here, but the court broadly interpreted the governmental
interest. As the majority correctly noted, it is clear that in Sam there is an important government
interest in finality of judgments.1 68 However, according to Sell, that interest is tempered by
circumstances, such as a lengthy confinement.' 69 In this case, Sam had already been convicted
and would not escape punishment, in that he could not be paroled and would die in, if not at, the
hands of the Commonwealth. The majority refused to consider the fact that Sam would be in
prison for the rest of his life and is certain to die there.
The court's loose interpretation of the Sell factors will positively impact the
Commonwealth in future litigation regarding forcible medication of inmates. Although the
United States Supreme Court believed the instances in which forced medication under Sell may

160.
161.
162.
163.
164.
165.
166.
167.
168.
169.

Id. at 579
Id. at 575.
Sell, 539 U.S. at 180.
Id. at 181-82.
Id. at 180.
Id
Sam, 952 A.2d at 591 (Baer, J., dissenting).
Id. at 592.
Id. at 576-78.
Sell, 539 U.S. at 180.
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be rare, the Pennsylvania Supreme Court's decisions in Sam and its companion case, Watson,
suggest that it may in fact be commonplace. In cases such as these, there will always be a
governmental interest in seeing that the inmate's sentence is carried out and final. Therefore,
refusal to consider factors that weaken that interest will inevitably lead to forced medication,
assuming the other three factors are met.
Additionally, it is important to note that the sphere of persons potentially affected by the
relaxed standards of the Sam court is not insignificant. At the end of August 2009, there were
approximately 50,948 inmates in Pennsylvania state prisons.170 Additionally, average daily
population statistics indicate an average of approximately 33,000 inmates in local Pennsylvania
jails1 7 1 . A national 2006 report by the Department of Justice found 15% of state prisoners and
24% of jail inmates reported at least one symptom of psychotic disorder.172 Applying those
nationwide percentages to Pennsylvania's inmates correlates to nearly 15,000 incarcerated
individuals potentially subject to the less stringent requirements of the Sam court.
Joseph M Stichler

170.
Pennsylvania Department of Corrections Monthly Population Report As Of August 31, 2009,
http://www.cor.state.pa.us/portal/lib/portal/monthlypopulation.pdf (last visited Sept. 20, 2009).
171.
County Jail Statistics Data, http://www.cor.state.pa.us/portal/lib/county/countystatistics.pdf (last
visited Sept. 20, 2009).
172.
DORIS J. JAMES & LAUREN E. GLAZE, DEPARTMENT OF JUSTICE, BUREAU OF JUSTICE STATISTICS
SPECIAL REPORT: MENTAL HEALTH PROBLEMS OF PRISON AND JAIL INMATES 2 (rev. Dec. 14, 2006), available at

http://www.ojp.usdoj.gov/bjs/pub/pdf/mhppji.pdf. "A psychotic disorder was indicated by any signs of delusion or
hallucinations" during the prior 12 month period. Id. Delusions were characterized by the "belief that other people
were controlling their brain or thoughts, could read their mind, or were spying on them." Id. "Hallucinations
included reports of seeing things others said they did not see or hearing voices others did not hear." Id.
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